CHARGES - NEED FOR REGISTRATION

A charge is a right created by any person including a company referred to as
“the borrower” on its assets and properties, present and future, in favour of
a financial institution or a bank, referred to as “the lender”, which has agreed
to extend financial assistance. A charge may be fixed or floating depending
upon its nature.

The following are the essential features of the charge which are as under:

1. There should be two parties to the transaction, the creator of the charge
and the charge holder.

2. The subject-matter of charge, which may be current or future assets and
other properties of the borrower.

3. The intention of the borrower to offer one or more of its specific assets or
properties as security for repayment of the borrowed money together with
payment of interest at the agreed rate should be manifested by an agreement
entered into by him in favour of the lender, written or otherwise.

The financial institutions/banks do not lend their monies unless they are sure
that their funds are safe and they would be repaid as per agreed repayment
schedule along with payment of interest. In order to secure their loans they
resort to creating right in the assets and properties of the borrowing
companies, which is known as a charge on assets. This is done by executing
loan agreements, hypothecation agreements, mortgage deeds and other
similar documents, which the borrowing company is required to execute
in favour of the lending institutions/ banks etc.

As a matter of convenience and practice, as and when more funds are
required by companies, they approach the same institutions/banks or certain
new institutions/ banks and offer same assets as security for fresh loans.
However, when the same assets are charged for a second and subsequent
times, a very important question arises as to priority in respect of the charges
in favour of different institutions. This situation is managed by securing
consent of the earlier lending institutions to the creation of second and
subsequent charges on the same assets.



Under section 77 of the Companies Act, 2013 every company creating a
charge shall register the particulars of charge signed Registration of Charges
by the company and its charge — holder together with the instruments
creating. A charge created by a company is required to be registered with
the Registrar within thirty days of its creation in such form and on payment
of such fees as may be prescribed. According to Companies (Registration of
Charges) Rules, 2014 e-forms prescribed for the purpose of creating or
modifying the charge is Form No.CHG-1 (for other than Debentures) or
Form No.CHG-9 (for debentures including rectification).

Where a charge is registered with the Registrar, Registrar shall issue a
certificate of registration of charge in Form No.CHG-2 and for registration
of modification of charge in Form No.CHG-3 to the company and to the
person in whose favour the charge is created. The certificate issued by the
Registrar whether in case of registration of charge or registration of
modification, shall be conclusive evidence that the requirements of
Chapter VI of the Act (Registartion of Charges) and the rules made
there under as to registration of creation or modification of charge, as the
case may be, have been complied with. Further the Act provides that no
charge created by the company shall be taken into account by the
liquidator or any other creditor unless it is duly registered and a certificate
of registration is given by the Registrar.



